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The assault on public pensions continues unabated in state legislatures
from coast to coast.

A.

According to the National Conference on State Legislatures,
between 2010 and 2011, 41 states made changes to their public
employee retirement systems. A copy of the 2011 legislative
changes is attached to this outline.

In 2011, 16 states increased employee contributions.
16 states raised age and service retirement ages in 2011.

8 states lengthened the period of final average compensation
calculation.

10 states revised COLA provisions, 3 states applied those changes
to current retirees. Massachusetts actually did a slight COLA
enhancement.

What are the legislatures doing in 2012?

The following is a representative sampling of what is happening in state
houses around the country right now:

A.

Louisiana

More than 90 pension bills were pre-filed, most calling for a
reduction in benefits. For certain state employees and education
employees, bills will increase employee contributions (while reducing
state obligations by an equal amount); merging 2 of the 4 state
plans; raising retirement age and service; lengthening the period
for calculating final average salary; and instituting a provision
forfeiting benefits for conviction of certain state and federal
crimes.



Washington

Legislation to merge the closed law enforcement and firefighter
plan with the current public safety system. The closed system has
a $1 billion surplus which would of fset costs in the open system. As
of March 7, the proposal was still unresolved. The Governor
rejected a proposal to skip a $130 million contribution to the
underfunded state employee systems.

Kansas

The Governor unveiled a plan the first week in March which
originally proposed a DC plan for newly hired teachers and state
workers. Beginning in 2014 , new hires will participate in a new cash
balance plan, with a 6% employee contribution, maximum state
contribution of 4% and a guaranteed return of 5%. Earnings in
excess of 5% would be used to offset the unfunded liability in the
legacy plans.

California

Governor Jerry Brown has proposed a 12 point plan which would,
among other things, ask current employees to pay 50% of the
annual cost of their retirement benefits. New employees would be
placed in a hybrid plan with a reduced DB benefit and a DC plan with
the goal of providing 75% income replacement, when combined with
Social Security. This benefit is based on the assumption that state
workers will serve 35 years and public safety will serve 30 years.

New workers will be required to reach age 67 to begin distribution
with public safety at some lower, as yet undetermined age. The
governor also proposed adding 2 “independent” board members with
"financial expertise.”



Alabama

Changes are being proposed for new hires only. Retirement age will
rise from 60 to 62, with public safety age rising to 56. Average
final salary would go from the highest 3 years to the highest 5
years. Employee contributions will be lowered from 7.5% paid by
current employees to 6%.

South Carolina

A bill relating to funding of the state retirement system went to
the House floor on March 9™ which would increase employer
contributions one additional percent to 10.6% and raise employee
contributions from 6.5% to 7.5% over two years. New hires would
be required to work two additional years to collect full retirement
rather than the current 28 years.

Illinois

Governor Quinn has proposed shifting the cost of teacher
retirement from the state to local school districts. Inaddition, he
has tasked a working group to report by April 17 on a series of
recommended changes on COLAs, retirement age and contributions.

Massachusetts

In 2011, the state adopted Chapter 176 which substantially raised
retirement ages and lowered benefits for persons hired after April
2012. Hidden within the legislation was a provision calling for study
commissions on the possibility of lowering or eliminating certain
retiree health care and disability protections. In addition, the
commissions would study further alteration to plan design.



Wyoming

The legislature adopted a bill on March 6 that lowers the multiplier
for new hires from 2.25% to 2% and raises retirement age from 60
to 65.

Oklahoma

As a follow up to substantial changes of benefits in 2011, the
Oklahoma legislature is advancing a constitutional amendment which
will prohibit pension raids; adopt the prudent investor rule;
mandate that contributions be made in the full amount of the ARC
annually; and require actuarial impact statements before benefit
changes. OPERS members will see a 1% increase in employee
contributions and an additional 1% of insurance premium taxes will
be dedicated to offset retirement cost.

Virginia

In an 11™ hour agreement the Virginia Assembly adopted a wide
range of pension changes. Future budgets will require the annual
payment of the full ARC, phasing in over a period of years. Current
employees with less than five years of service saw a reduction in
benefits, primarily a cap on COLAs. Teachers and local government
employees will be required to contribute 5% of pay, but their
employers will be required to offset that cost with salary
increases. Employees hired in 2014 will be placed in a hybrid plan
with a lower DB benefit and a DC component. Public safety
employees are exempted.



III. What Exactly Can legislatures Do to Current Employee/Retiree
Benefits?

State legislatures are generally free to set whatever terms they wish for
persons not yet hired. The adoption of different tiers of benefits have
generally been upheld by the courts. As long as the legislature can
articulate a “rational basis” for the difference, courts will defer to their
judgment. A rational basis simply has to be any reason which could justify
the distinction, even if it isn't the actual reasons behind the legislation.

With regard to active employees, the test becomes complicated by
impairment of contract issues. The U.S. Constitution, and most states,
have a law that prohibits government from passing a law that allows it to
impair or diminish its obligations under a contract where the government
is a party. A number of states explicitly say that participation in a
governmental retirement planis a contract. Inorder to meet the federal
test for impairment of contract, there must be a contract; a substantial
impairment; and the impairment was not necessary to preserve the public
welfare. The higher the degree or seriousness of the impairment, the
higher the burden of proof is on the government to justify its actions.

The states are split, however, on where the contract begins. In some
states, the contract is formed on the first day of employment. In
others, the contract takes effect when the employee becomes vested in
the plan. In the remaining states, the pension contract matures when the
employee becomes eligible to retire. A state-by-state outline is attached.

The contact clause has its origins in the earliest days of the Constitution.
In the Federalist, Number 44, James Madison wrote:

The sober people of America are weary of the fluctuating
policy which has directed the public councils. They have seen
with regret and indignation that sudden changes and



IV.

legislative interferences, in cases affecting personal rights,
become jobs in the hands of enterprising and influential
speculators, and snares to the more-industrious and less
informed part of the community. They have seen, too, that
one legislative interference is but the first link of a long
chain of repetitions, every subsequent interference being
naturally produced by the effects of the preceding. They
very rightly infer, therefore, that some thorough reform is
wanting, which will banish speculations on public measures,
inspire a general prudence and indusiry, and give a regular
course to the business of society.

In U.S. Trustv. New Jersey,431U.5.1,97 S. Ct. 1505 (1977), the United
States Supreme Court held that if contract rights are taken for some
public benefit, there must be just compensation paid. Legislation will be
treated as a contract when its plain language evinces an intent to create
privately enforceable rights. "A state may not refuse to meets its
legitimate financial obligations simply because it would prefer to spend
the money to promote the public good rather than the private welfare
of its creditors.”

What Has Recently Happened in State Courts on These Issues
A.  The Good News

Florida - A Leon County Circuit Court judge in Tallahassee issued a
ruling striking down portions of a 2011 law which changed the
Florida Retirement System from a non-contributory retirement
system to a 3% employee contribution. The statute also affected
certain aspects of the deferred retirement option plan and the
cost of living adjustment. The court found that the application of
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these changes to current employees violated their constitutional
property, contract and collective bargaining rights as it
fundamentally changed the bargain between the state and its
employees. The order was immediately appealed which has the
effect of staying the judgment.

New Hampshire - A Merrimack County Superior Court judge struck
down an increase in contributions applied to vested members (one
year of service) of the state retirement system. The court found
that participation in the pension system was a contract which was
violated by the increase in employee contributions. The state
announced that it will appeal.

Arizona - A Maricopa County Superior Court judge ruled that a
state law requiring contributions from current plan members
violated the constitutional prohibition on impairment of contracts.
Citing to earlier Arizona cases, the judge found that the terms of
the pension contract were set on the day of hire and could not be
diminished or impaired. The judge expressly found that the terms
of the pension plan were part of the employee’'s compensation
agreed upon at hiring and that the state is obligated to live by its
promises. A decision to appeal is pending.

The Bad News

Minnesota - A Hennepin County District judge upheld a state law
altering the variable cost of living (COLA) for retirees. The Court
found that the precise formula of the COLA had been varied over
the years and its variable (and therefore changeable) nature put it
outside of constitutional contract protections. The Court found, at
the same time, that the base benefits outlined in the statute were
a contract which could not be altered. No appeal was filed.



Colorado - A Denver County District Court judge upheld a similar
COLA reduction on virtually identical grounds as the Minnesota
decision.

New Jersey - A New Jersey federal court dismissed a challenged
to the sweeping changes made to the New Jersey Retirement
System in 2011, including increasing employee contributions and
freezing the COAL until a specified funding level was achieved by
the plan. The suit sought both an injunction prohibiting the
enforcement of the law and damages. The federal judge found that
the essence of the case was a suit for damages by a citizen against
a state in a federal court which is prohibited by the 11™
Amendment of the U.S. Constitution. Increasingly pension
challenges are being brought to federal courts because federal
judges are appointed for life and the federal courts are not
subject to retaliation by state legislatures which may alter funding
of the state judiciary following an unfavorable decision. An appeal
is expected.

What is Still Out There?

Besides the appeals of the state court cases and the expected
appeal of the New Jersey federal case, a federal court in Baltimore
is considering an impairment of contract case arising out of a 2010
City ordinance reducing benefits to both active and retired
members.

Section 42 of Article 22 of the Baltimore City Code states as
follows:

"Upon becoming either a Class A, a Class B or a Class C
member of the Employees’ Retirement System, or upon
becoming a member of the Fire and Police Employees’
Retirement System, established under this Article 22,
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such member shall thereupon be deemed to have
entered into a contract with the Mayor and City Council
of Baltimore, the terms of which shall be the
provisions of this Article 22, as they exist at the
effective date of this ordinance, or at the time of
becoming a member, whichever is later, and the
benefits provided thereunder shall not thereafter be
in any way diminished or impaired.”

Using Maryland law, the judge held that changes to active
employees, all of which related to service not yet performed were
valid and not an impairment of contract. As fo reductions in the
COLA, the court found that there was a contract and that it was
substantially impaired. A trial was held in February to decide if the
there was any substantial justification for the public welfare which
could excuse the impairment. A decision is pending.

V. What's Next?

IF YOU HAVE ANY QUESTIONS OR COMMENTS CONCERNING THIS
PRESENTATION, CONTACT KLAUSNER, KAUFMAN, JENSEN &
LEVINSON, 10059 NW 1°T COURT, PLANTATION, FLORIDA 33324,
(954) 916-1202, FAX (954) 916-1232, WEBSITE,
www.robertdklausner.com.
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